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OPi1 NI ON

This is an appeal by defendants/appellants fromthe trial
court's order granting plaintiff/appellee's notion for summary
judgnent and the resulting judgnent entered in favor of

plaintiff/appellee, C A Hobbs, Jr., Inc. ("Hobbs").

The facts out of which this matter arose are as foll ows.
On or about 9 February 1981, Dr. C ara Brai nard Wagner, appellants
not her, executed a promi ssory note in the principal sumof forty-
t hree t housand seven hundred ni nety-one dollars ($43,791.00). The
note accrued i nterest at seven percent and was payabl e on demand to

the order of Hobbs.

On or about 26 March 1984, appellants entered into a
contract with Hobbs in which they assuned the indebtedness of the
prom ssory note. The pertinent portion of the agreenent provides
as foll ows:

Brai nard, Reyes and Hamw || unconditionally assune
t he i ndebt edness evi denced by a prom ssory note in
t he amount of $43,791.00, dated February 9, 1981
pl us accrued interest fromFebruary 9, 1981 made by
their nother, Clara Brainard, to C A Hobbs, Jr.
Inc., with the understanding that they wll pay
this i ndebtedness fromthe first proceeds received
fromthe syndication of a 48 unit apartnent conpl ex
i n Penbroke, Kentucky which is anticipated to be
syndicated in March of 1984. Unavail ability of
funds from the syndication of the Penbroke,
Kentucky property or inability to syndicate said
property shall not relieve them fromliability on
sai d note; however Hobbs will not demand paynent of
said note within a period of 1 year from date
hereof or the settlenent of the Estate of Cara
Brai nard, whichever shall first occur. After
demand, Brainard, Reyes and Ham wai ve protest and
di shonor and agree to pay a reasonable attorney fee
if said note is placed in the hands of an attorney
for collection.

It is without question that the pronmi ssory note at issue is
a demand note. Tennessee law requires a party to bring an action

to collect on a demand note within ten years of the date of
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execution. Jenkins v. DeWar, 112 Tenn. 684, 685-86, 82 S.W 470,
470 (1904); Tenn. Code Ann. 8§ 28-3-109(c)(1980). In this case, the
statute ran on 9 February 1991, ten years after the execution of

the note on 9 February 1981.

In Hall v. Skidnore, 171 S.W2d 274, 275 (Tenn. 1943), the

Tennessee Suprene Court set forth the rule that an acknow edgnent
of a debt does not toll the statute of limtations unless:

[It is] "coupled with an expression of a willing-
ness to pay." Such an expression mght be inplied
fromwords or acts of the debtor, but, in whatever
formit is to be found, it nust amount to the

recognition of a continuing obligation. I n ot her
words, the acknow edgnent of the debt wll be
construed as a "willingness to pay" when the facts

and circunstances surrounding the parties indicate

an intention on the part of the debtor to

revitalize the original prom se.
Hall, 171 S.W2d at 275 (citing 34 Am Jur., P. 235 and cases
cited). 1In 1979, the Tennessee Suprene Court addressed the issue
presented in Hall once again. Gaves v. Sawer, 588 S.W2d 542
(Tenn. 1979). As in Hall, the court had to deci de whet her paynents
of interest on a prom ssory note tolled the statue of limtations.
Id. The Hall court applied the rule quoted above and concl uded
t hat paynments of principal and interest alone did not constitute a
willingness to pay. Hall, 171 S.W2d at 275-76. |In Gaves, the
court restated the rule in Hall, but then criticized it for being
"entirely too harsh.”™ Gaves, 588 S.W2d at 544. As aresult, the
court held that, absent evidence to contrary, "the affirnmative act

of a debtor in making a voluntary, unconditional paynment on a debt,

or interest due on a debt, is such an act that inplies 'a
willingness to pay.'" Note, however, that the G aves court did not
overturn the rule set forth in Hall. Instead, the Graves court

overrul ed the concl usi on reached by the Hall court. See Id. Thus,

it still renmnins the law of this state that the naker of a note or

hi s agent nust acknow edge the existence of the debt and express



a wllingness to pay the debt in order to toll the statute of

limtations. See Spearman v. Stucki, 1986 W. 6315, at *2 (Tenn.
App. 1986); Farners & Merchants Bank v. Tenpl eton, 646 S. W 2d 920,

923 (Tenn. App. 1982).

In the instant case, Dr. WAagner executed the prom ssory note
on 9 February 1981. There was a subsequent pronise to pay the 1981
debt, but it was not nade by the original naker of the note or the
maker's agent. Under the contract, the appellants assumed the
obligations contained in the 1981 note. The contract was not an
acknow edgenent of appellants' existing indebtedness. Rather, it

was an assunption of the indebtedness of another by appell ants.

The statute of limtations "confers a positive right."
Stanley v. MKinzer, 75 Tenn. 454, 457 (1881). When appel | ants
assuned the obligation to pay the prom ssory note, they also
assuned the positive right conferred by the statute of |imtations

on the original note.

Had appel |l ants executed a new note, the outcone would be
different.

It is the law in Tennessee that execution of a new

not e acknow edgi ng exi sti ng i ndebt edness wai ves t he

limtations period with respect to that indebted-

ness, so that a new limtations period begins to

run fromthe tinme of the renewed note
Union Planters Nat'l Bank v. Markow tz, 468 F. Supp. 529, 532 (WD
Tenn. 1979). Only a maker of a note can renove an al ready exi sting

note fromthe statute of limtations by expressing a willingness to

pay w thout the execution of a new note.

Had the parties intended the statute of limtations to
recommence in 1984, when they entered into the contract, they could

have executed a new note to replace or renew the original note.



Appel lants did not execute a new prom ssory note for the debt
assuned on 26 March 1984 nor did the parties contenplate that
appel l ants woul d execute such a note. The fact that the parties
chose not to do so indicates that they did not intend the 1984

contract to have the effect of a new note.

Par agraphs three, four, and eight of the contract evidence
the parties' intent to not create a new note. Par agr aph three
states that appellants were to execute a prom ssory note payable to
Hobbs in consideration for the construction of a honme by Hobbs for
appel | ants. Paragraph eight lists "a prom ssory note" anong
several other docunents which the parties were to execute
subsequent to the contract. In contrast, paragraph four of the
contract, which is the basis of the instant suit, nakes no nention

of the execution of a new prom ssory note.

The agreenent entered into by the parties on 26 March 1984
was a contract. Under the terms of the contract, appellants
assuned the obligations of the prom ssory note that Dr. Wagner had
executed on 9 February 1981. Appellants assuned nothing nore or
nothing less than the obligations and the corresponding rights
relating to the note. One of the rights relating to the note was

the applicable statute of limtations which ran on 9 February 1991.

Because appellants were not parties to the 1981 note, this
court cannot construe their subsequent agreenent of 26 March 1984
as a wllingness to pay their existing debt. The execution of the
contract was not the type of expression which the | aw recogni zes as

taking a note out of the original statute of limtations.

The statute of |imtations on the prom ssory note ran on 9
February 1991, ten years after Dr. Wagner executed the note.

Therefore, we are of the opinion that the trial court erred as a
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matter of law in holding that the 1984 contract extended the

statute of limtations on the note until March 26, 1994.

It, therefore, results that the judgnent of the trial court
is reversed, and the cause is remanded to the trial court for any

further necessary proceedi ngs.

Costs on appeal are taxed to the plaintiff/appellee, C A

Hobbs, Jr., Inc.

SAMUJEL L. LEWS, JUDGE

CONCUR:

HENRY F. TCDD, P.J., MS.

BEN H CANTRELL, J.



